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An Examination of the Intended Purpose of The Progress Clause 

 

What is The Progress Clause? Did the members of the Second Continental Congress intend to grant 

an “inalienable right” of information gathering? Was it the intention of our founding fathers to 

promise all individual members of the society of the United States the opportunity to learn from and 

contribute to scientific knowledge via the Constitution? Does the concept – and its implications – of 

a Constitutional responsibility and right to access of information translate gracefully to the World 

Wide Web? What would the framers of our Constitution and Bill of Rights have to say about today’s 

electronic “networkability” as it relates to freedom of speech and intellectual property protection? 

Could Thomas Jefferson, James Madison, or Alexander Hamilton ever have imagined a device such 

as the World Wide Web when they included the “Progress Clause” in the Constitution? Would they 

have tried to incorporate the notion of the WWW into their plans for our future – or would they even 

have wanted to do so?   

 

The point of this paper is to attempt to force our current conceptualization of the so-called Progress 

Clause through the philosophies and goals of a few salient contributors to the construction of the US 

Constitution and its Bill of Rights specific to the application of The Progress Clause; this paper 

certainly does not represent the first attempt to do so, and will borrow from many previous theories 

through the process. It is possible to ask questions regarding intellectual property, censorship, and 

human flourish in the 21st century in the context of the times during which the framers were 

planning, however, one may discover that these questions cannot easily be philosophically (or even 

legally) considered within the context of the expectations put forth in the eighteenth century.  
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A common and accepted interpretation of some of the writings of the founding fathers is that we 

have been granted a Constitutional responsibility and right to offer and gather information with the 

intent to further our personal and collective knowledge of the human condition, as well as to 

discover how that human-ness can best be served by and for a democratic society. The so-called 

“Progress Clause” is understood based on the following two excerpts from the United States 

Constitution. 

 

Article I: Section 8: Clause 8 in the Constitution states the constitutional responsibility: 

To promote the Progress of Science and useful Arts, by securing for limited Times to 

Authors and Inventors the exclusive Right to their respective Writings and 

Discoveries; 

 

The First Amendment of the Bill of Rights adds weight to the presumed right: 

Congress shall make no law respecting an establishment of religion, or prohibiting the 

free exercise thereof, or abridging the freedom of speech, or of the press, or the right 

of the people peaceably to assemble, and to petition the Government for a redress of 

grievances. 

 

The First Amendment clearly grants us the right and responsibility to speak and think freely without 

fear of repercussion, while the Constitutional Article speaks to the governmental responsibility to 

both the assistance in the financial subsidizing of “thinking”, and the right to expect that one’s 

financial concerns will be protected. It is the combination of the previous statements from which we 

infer the Constitution Responsibility and Right to individually and collectively learn, educate, 

communicate, and debate toward the goal of increasing the value and effectiveness of our personal 
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and national interests, that is, to enhance the greater good via the ideal of human flourish. The 

intention of the founding fathers seems to have been precisely as stated: the right to make money and 

to be protected, as well as the right to think creatively. It is reasonable for one to presume at this 

point that the framers would have protected (regulated) the ‘net’ and also allowed individual 

contributions to be made freely. 

 

However, one cannot jump into an analysis of the web through a colonist’s eyes without first 

examining the whence of those who were responsible for setting the ideology of our society to paper; 

that is to say that it is imprudent to try to make Mr. Jefferson, for example, “think” about current 

technology without first at least attempting to discover his intellectual context. This requires a short 

revisiting of the education of the late eighteenth century, along with a review of the environment 

during which Thomas Jefferson, James Madison, and Alexander Hamilton were learning. (I have 

chosen to focus on these three because they are considered the most influential contributors to the 

concept of the presumed Progress Clause based on both their respective personal writings and the 

Federalist Papers [collection].) Jefferson, Madison, and Hamilton each were considered scholars of 

their time. Each of the three was classically educated in the sense that they were required to read and 

understand the “great philosophers” before being allowed (by their mentors) to think or act; at the 

same time, each was expected to make a civic contribution to his respective environment. In fact, the 

three all were educated in this fashion specifically because they seemed, even as children, to exhibit 

the abilities necessary for accomplishing “great things”.  
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A primary component of the classical education was the reading of Aristotle’s commentaries on the 

essence of being human, the responsibilities of the governed and those who govern, and, perhaps 

most important, Aristotle’s thoughts regarding the ability to philosophize. We know that Jefferson 

was an avid reader of Aristotle; we can presume that both Madison and Hamilton, too, were scholars 

of Aristotle as a function of their studies at King’s College and the College of New Jersey, 

respectively. Indeed, each of the three has come to be considered an American Philosopher in his 

own right. As we presume to walk in the shoes of our three scholars, we will frequently hear echoes 

of the Aristotelian ethos. 

 

It is equally important to remember as we attempt to reduce the issues of today to points that can be 

interpreted through the intentions of the founding fathers, that there really were [at least] three styles 

of government championed at the Second Continental Congress; the framers of the Constitution and 

those who contributed over the first 12 years of its incorporation were not of one mind, to say the 

least. Mr. Jefferson was an eloquent advocate of pure Democracy; he supported complete autonomy 

at both the state and individual (landowner) point. Mr. Madison was a Republican, defining his plan 

as one in which each individual would have as much “say” as any other at a national level; his was 

not a plan of legislation, rather, he believed that men must be allowed to govern themselves (in the 

form of the election of representation) toward preventing the “evils of democracy” that are manifest 

as a monarchy or worse, anarchy. Mr. Hamilton was the Federalist in the group; he believed that the 

United States would best be served as a federation, a collection of states working within a set of 

federal laws as guidelines while supporting the greater good of one huge society. These statements 

are, of course, dramatic oversimplifications of the intentions of the three men. 
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While Mr. Jefferson believed in the autonomy of the state and the individual, 

he was acutely aware of the financial conflicts that could arise if there were no 

laws in place to protect each state’s (and individual’s) interest. Jefferson’s 

view of the world included the individual’s right to make decisions about 

oneself, the right to know about those others in one’s environment, the right 

and responsibility for the individual to protect oneself, and the ability of the individual (given 

enough knowledge and information) to make rational and appropriate decisions regarding one’s own 

interests and welfare; he extended this premise of autonomy to the state and its membership in the 

larger society of the nation. It is the influence of Aristotle that strengthens Jefferson’s ideals with the 

premise that knowledge allows the individual and state to control positively, and that through that 

control, the individual retains autonomy in the form of freedom. Freedom through autonomy 

combined with contributory membership in the nation was Jefferson’s goal. 

 

Mr. Madison, the Republican in our group, was truly an idealist. Studying with 

the Reverend Witherspoon at what is now Princeton, Mr. Madison genuinely 

believed in the good of man; he was confident that given the right to contribute 

to the running of the government (primarily via a vote) the common man 

would make the right decisions toward the good of the country and himself. Madison has often been 

called a “modern liberal” in that he trusted the people to self-regulate behaviors of both themselves 

and their shared government(s). While several of Madison’s contemporaries considered him a 
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“hopeless idealist”, most agreed that he was the “guardian of morality” throughout the process of 

writing the constitution and its amendments.  

 

Mr. Hamilton was (and still is) considered the Federalist of our three. 

Hamilton’s background was very different in that, born under the veil of 

illegitimacy he had been required to work deliberately for every advantage we 

might see as his own, including the obtaining of his education and financial 

stability. Hamilton was a frugal advocate of the protection of the national debt in the form of one 

central government; it is through his impetus that the Federalist Papers came to shape the 

Constitution as we recognize it today. Hamilton was concerned less with liberty and freedom at the 

individual level; indeed his primary concern was to limit the extent to which the states as individuals 

could control or amend the intentions of the leaders at the national level. 

 

Interestingly, all three of our framers were at one time or another referred to as a “Federalist”; 

depending on the historian of a particular era, references can be found to: Jeffersonian Federalism, 

Madisonian Federalism, and, of course, Hamiltonian Federalism. The retrospective implication and 

interpretation is that each of these men did support the notion of one nation, 

one confederation of states; they shared the ideology of a democracy as was 

defined by Aristotle.  

“… democracy is for and by the people… [and] …should be by those 

people with enough time on their hands to pursue virtue.” 
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This broken quote is a deliberate bastardization of the original intent of Aristotle in [his] Politics (ca. 

340 B.C.E.) to demonstrate the intentional political “flexibility” of the original framers of the 

Constitution and its Amendments; the prevailing implied elitism seems cleanly rationalized here 

with the writings of Aristotle taken blatantly out of context.  

 

Jeffersonian Federalism (also known as Libertarianism) espoused the autonomy of the states and the 

right and responsibility of each state to govern itself in the interest of its particular constituency. 

Jefferson apparently accepted the need for a central government (hence the reference to federalism), 

yet his primary concern was that of the state government. Jeffersonian Federalism included the 

premise that the rights of the people could only be protected by those by whom they were governed, 

that the good of all could only be served through the relatively smaller governing leadership at the 

state level. 

 

Madisonian Federalism varied by virtue of the educational background of Mr. Madison. Madison 

was a scholar of the philosophers John Locke (The Second Treatise of Government), and David 

Hume (A Treatise of Human Nature). Hume, as a relative contemporary of 

Madison, possibly had the strongest influence on Madison’s notion of the 

individual. Madison believed that while the human individual is essentially 

“good”, man’s penchant for egoism and self-interest set him up for unintentionally striving for the 

lesser good of all, that is to say, man is not able to govern himself at the same time that he is trying 

to enhance the greater good. However, the idealist in Madison allowed that man, working in his own 

interest, is able to select and elect into the position of leadership another man who has the time and 

David Hume 
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knowledge to think forwardly with the goal to protect and advance the common individual. It is this 

intellectual paradox that caused Madison to be predisposed to act so ably in the role of arbiter when 

the two extremes, personified in Jefferson and Hamilton, “went at it”.  

 

Hamilton believed that the public good could be served best and only by those men who were 

considered the most talented and learned, and who, by virtue of their standing in society, were able 

to predict and objectively debate issues which might impact the greater good. Hamilton agreed with 

Madison’s assessment of man’s ultimate nature, that is that man could not be trusted to 

dispassionately (intellectually) consider matters of state importance. Hamilton extended this premise 

further, however, when he advocated the life-appointment of a president; he believed that the 

common individual was not capable of determining his own fate via the participatory election of his 

government.  

 

Beyond the variety of political theories championed during the late eighteenth century, there was a 

teeming of intellectual discovery and invention occurring throughout Western Civilization, including 

(but not limited to) Germany, France, Britain, and the United States. Additionally, also throughout 

all of Western Civilization, the “common man” was gaining worth as a member of the greater 

society; the aristocracy and nobility as Jefferson, Madison, and Hamilton had been born into was 

ceding human rights to those who had not previously been considered worthy of accomplishment. 

Jefferson was particularly influenced by this “revolution” by virtue of his extended residency in 

France just prior to the Second Constitutional Convention. The French had come to view education 

as the responsibility of society, and with that responsibility, came the right to every member of the 
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society to be educated. Madison was most likely more influenced by the [at that time] German 

student Immanuel Kant. Kant lectured that while man does learn from his environment, he comes to 

his society with an a priori sense of morality, that is to say, that man does not learn his morals; 

rather, he is born with his morals. (This thesis surely added strength to Madison’s belief that man is 

good by nature.) Additionally, Hume was publicly discussing his theory that personal freedom is 

simply an illusion, an idealistic construct taught to individuals via their respective religious practice. 

 

We must remember, too, that this is the era of Charles Darwin who was commissioned by his 

government to gather knowledge in the interest of a greater understanding of the human in his world. 

Mr. Darwin forced our philosophizing framers (and indeed the world) to reconsider 

the role of a supreme being with his emphasis on the survival of the fitness; it is most 

likely a reasonable presumption that the framers also began to generalize Darwin’s 

theories to political behavior and law. Hamilton and Jefferson very possibly took 

heart in the concept of the fittest, both believing themselves “brighter” than the average or common 

man. Likewise, one may presume that Mr. Madison felt a renewed incentive to protect the 

commoner from those who may seem “fitter”. It was in this climate of discovery and invention, 

revolution and rebellion, the rise of the common man to the status of one who is encouraged to 

become educated, that our framers set to the task of writing what we have come to interpret to be the 

“Progress Clause”.  

 

The members of the Continental Congress (both the first and the second delegations) were men of 

their times. Our three were elitist, learned men who were attempting to define a set of rules from 
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which to centrally govern without denying the states’ rights to govern themselves, while also looking 

to the future implementation and interpretation of their doctrine. The framers were acutely aware 

that while the Constitution should clearly define the mechanisms of government, it should not define 

rights and privileges to the extent that the states, municipalities, and individuals were left with 

nothing more (or less) than the monarchy from which they had just recently rebelled. The care taken 

toward this balance was not as philanthropic as history has written it; the framers, rather, deliberately 

intended that the Constitution with its Amendments would give the impression that those rights and 

privileges were guaranteed.  

 

The original Articles of Confederation had effectively caused the freedom of speech to be potentially 

an act of treason against the Federal Government, while at the same time, the right to question the 

process by which they were being governed was assured to the individual states. The members of the 

Second Continental Congress found themselves in the position of rewriting a Constitution which 

legally defined each of them, as leaders of their respective states, treasonous – simply by virtue of 

the act of rewriting. It became immediately apparent to the framers that a clarification in the form of 

a Bill of Rights had to be added to the Constitution. Hamilton was determined that the Bill of Rights 

would not unintentionally grant additional rights and responsibilities to the people [by the 

government]; Madison worked toward protecting the individual’s right to question all levels of 

government; Jefferson maintained his quest to ensure state autonomy. This combined effort resulted 

in three “Rights” pertinent to this paper:  

The First Amendment: Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof, or abridging the freedom of speech, or of the press, or 
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the right of the people peaceably to assemble, and to petition the Government for a redress of 

grievances. 

 

The Ninth Amendment: The enumeration in the Constitution, of certain rights, shall not be 

construed to deny or disparage others retained by the people. 

 

The Tenth Amendment: The powers not delegated to the United States by the Constitution, 

nor prohibited by it to the States, are reserved to the States respectively, or to the people. 

 

Mr. Madison receives credit for the First Amendment which he advocated as a protection to the 

individual as the individual may be impacted by the federal government. The intent of the inclusion 

of the First Amendment was to eliminate the default act of having committed treason by virtue of 

questioning the mechanics of the federal government; its primary purpose was to define a set of 

individual rights which could be guaranteed to all citizens, without regard to particular state or 

political allegiance. Simply put, the First Amendment allows political and religious discourse 

without any legal implication of treason. 

 

The Ninth and Tenth Amendments were designed to be “how-to” statements. The Ninth Amendment 

defines “how to” interpret the delineations put forth in the Constitution; the Tenth Amendment 

effectively passes everything that has not been defined in the body of the Constitution on, to the 

purview and responsibility of the state governments. An example of the division of responsibility 

laid out by the Tenth Amendment can be seen with the right to the freedom of speech itself. The 

Federal Government assures each citizen the right to speak his thoughts -- aloud, or in printed form. 

However, the State Government has the right to limit, for example, the forum of speech, or the type 
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of speech, or even the amount of speech. It is the Federal Government which allows us to speak; it is 

the State Government that puts limits on our speech. The Ninth Amendment further assures the State 

Governments (and their constituents) that the absence of the address of new and or particular human 

rights in the Constitution does not intend that the particular right is denied. These two amendments 

are based in the premise that individuals will elect representatives to their State Governments who 

will serve in the interest of the constituency, as compared to the Federal representatives who must 

always consider the larger picture of the entire nation. It was determined that it would be up to the 

State Government, via majority elected representation of the particular state’s constituency, to write 

law or confer rights specifically with regard to how particular human rights would be manifest. 

 

It is expected that the reader, by now, is scratching his head, and wondering, ‘What on earth has all 

of this got to do with the Internet and The Progress Clause in 2005?’ Let’s quickly review what has 

been suggested up to this point. Hamilton, as a Federalist, advocated one large central government in 

which the individual would be protected by a national government. His was a plan designed to write 

large, global “rules” toward a larger, greater good. Hamilton was willing to concede the rights of the 

people (of the entire nation) in the form of large general elections and, incidentally, tax bases; the 

large federal congress would write law for the country. Jefferson, our Democrat, preferred a 

confederation of states in which the state governments would be responsible for writing law for their 

particular constituents. His preference left only national defense to the federal or national level; he 

believed the state government, alone, could act on behalf of its individuals. Mr. Madison is our 

humanistic Republican with his hope that the individual is able to elect appropriate representatives to 
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each the state and the federal governments toward having the sense of a personal investment in the 

government. 

 

All three of our framers, along with most of their contemporaries, were primarily concerned with the 

protection of the new government; the protection of those who were to be governed was simply a 

pragmatic default. The intellectual climate of their time was growing at an incredible rate; those new 

and great inventors were coming up with ideas that seemed to require protection – financially and 

intellectually. The educating of the common citizen was fast becoming the norm. While our framers 

would have much preferred a continuation of the concept of the elite as they knew it, they were 

aware that allowances for the new intellectual elite must be provided for and protected in the 

Constitution. The compromised solution was penned in Article I, Section 8, Clause 8, and explained 

in the First, Ninth, and Tenth Amendments: the federal government will set the minimum rights and 

logistics; the state governments will determine how those rights and logistics will be manifest 

legally; the individual will have the power of participatory election toward being assured fair 

representation of and for the majority. With regard to The Progress Clause, the framers believed that 

this breakdown of responsibilities would serve the greater good by protecting the scientist who had 

the right to financial gain, while allowing the individual to question any law or mandate set by either 

the federal or state government(s); by inference all members of the larger society are allowed to 

think. It is through the inference or interpretation on the side of the governed that a sense of a 

Constitutional responsibility and right seems to exist. 
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Additionally, our three framers all were scholars of philosophers who espoused the individual and 

collective necessity to be informed in order to participate in a democracy. From Aristotle, the 

concept of knowledge as an enhancement of the greater good; from Socrates came the implication 

that the individual can be made responsible for his choices if he is educated enough to understand 

predictable outcomes; Locke influenced our framers with his assertion of the tabula rasa, the blank 

slate which requires experience and information to thrive. Jefferson, Madison, and Hamilton each 

were of a whence which encouraged learning by way of the gathering of information and experience; 

each knew that his place in society had been determined by his intellectual proficiency. However, 

none of our three incorporated a national responsibility to inform or educate the individual into their 

respective political philosophies. Each of the three worked with the premise that the elite were the 

elite because they were intellectual, that the intellectual elite were the only individuals who would 

require or appreciate the ability to collect information with an intention to enhance the greater body 

of scientific knowledge, even while acknowledging the need, in a democracy, for the individual 

elector to be informed before casting his vote. It is likely that, by virtue of considering themselves as 

the elite, it simply did not occur to the group to protect the common individual’s right to become 

informed. 

 

It is a reasonable conclusion to suspect that the framers did not intend to write into the Constitution 

and Bill of Rights either the responsibility or the right of the individual to gather or disseminate 

information. Jefferson, Madison, and Hamilton each were concerned with the protection of personal 

and government interests [in this context] only to the point that the individual, or government 

agency, could claim ownership of an idea [in the form of “Writings and Discoveries”] in order to 
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benefit financially. Article I, Section 8, Clause 8 of the Constitution does not guarantee the 

opportunity to “do science”; rather, it speaks to the responsibility of the federal government to 

protect the end product of one’s creative work(s) to the extent that it becomes income-producing. 

Neither does the First Amendment guarantee the right to publish or gather information; rather, it is 

simply the protection from an accusation of treason based on the speaking of one’s personal opinions 

about government (as an example) in a group of people or via the press. Neither independently, nor 

as combined conceptually, can the Article I, Section 8, Clause 8, and the First Amendment be seen 

as an implication on the part of the framers as a Constitutional responsibility and right to gather 

information with the intent to increase human knowledge in order to enhance the greater good of 

society.  

 

One can easily imagine the framers enthusiastically participating in what we call the ‘net’: using 

email as a media for corresponding, publishing papers for other learned members of their respective 

political and intellectual societies, gleaning information from all contributors to the internet – one 

might even imagine Mr. Madison in particular creating a blog as his own lecture hall. The framers 

might also have considered the internet worthy of being addressed in the Constitution with regard to 

one’s ability to create and produce income. This author suspects that the framers would consider the 

internet in much the same way they addressed print media and law-making. That is to say, it seems 

probable that the framers would see the potential for the need to protect the intellectual property of 

contributors to the ‘net’ with regard to individual financial gain, in the form of a statement similar to 

Article I, Section 8, Clause 8. It seems as likely that the framers would recognize the individual 

contributor’s vulnerability to the misinterpretation and accusation of treasonous or libelous behavior, 
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and would attempt to protect the individual with an amendment similar to the First Amendment. It 

does not seem intuitive to expect that the framers would have successfully attempted to mandate (at 

the federal level) a set of rules of interaction with and contribution to the internet. This author 

suspects that the framers’ political leanings would have generalized to the process of regulating the 

internet: Mr. Hamilton might have considered the need for a global examination, with one governing 

body; Mr. Jefferson might have advocated for a confederation of regulation, similar to the W3 

organization today; and Mr. Madison, ever the idealist, might have preferred to sit back, allowing the 

participating individuals to react to the ‘net’ as one giant society, while protecting the individual 

right to contribute.  

 

Despite the presumption that the framers would not attempt to regulate the internet, it does seem 

probable that our framers would eventually write “rules” and guidelines into a revision of the 

Constitution that would indeed imply (or even define) a formal Progress Clause. It is probable that 

the ease of access by all members of all societies (to the internet) would cause the general need to be 

informed before acting to become an inalienable right of the individual, and a responsibility of 

government. As scholars, our three framers were personally aware of the need to be informed in all 

areas, particularly with regard to politics; it seems likely that were they to look back at their 

intentions in 1857 through our eyes and technology [in 2005], they would feel compelled to protect 

the individual’s right to have access to all information by creating an actual Progress Clause. 
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